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Before McM LLIAN, Circuit Judge, JOHN R A BSON, Senior Circuit
Judge, and SHAW " District Judge.

McM LLI AN, Circuit Judge.

Suzanne Wonderly appeals froma final judgnent entered in the United
States District Court! for the District of Nebraska, upon a jury verdict
finding her guilty on one count of conspiracy to conmit wire fraud, 18
US.C 8 371, and four counts of wire fraud, 18 U S.C. § 1343. The
district court sentenced defendant to thirty-three nonths inprisonnent,
three years supervised rel ease, a special assessment of $250, and paynent
of restitution in the anount of $202,683. For reversal, defendant argues
that (1) the evidence was insufficient as a matter of |aw to support the
jury's
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verdict; (2) the district court abused its discretion in adnmtting Rule
404(b) evidence at trial; (3) the district court conmitted plain error in
maki ng certain statenents to the jury concerning scheduling matters; and
(4) her sentence under the guidelines was based upon clearly erroneous
findings by the district court. For the reasons discussed below, we
af firm

Backgr ound

Def endant started a business call ed Executive Finance & Leasi ng which
purported to provide services to persons seeking comercial financing
According to the governnent's evidence at trial, during the |ate 1980s,
def endant used fal se docunentation and oral m srepresentations to persuade
five individuals to wire her a total of $320,000, which she said she woul d
use to purchase and resell discounted prine bank notes, or to engage in
letter of credit transactions, at substantial profits to the investors.
Def endant promi sed these individuals that their funds woul d not be | ost and
that, in fact, their investnents would generate millions of dollars -- in
sone instances, doubling in as little as seventy-two hours. |n persuading
them to invest their nopney, defendant represented that she had a 100%
success rate investing funds for prior clients. Each tine she targeted one
of the investors, she clained to have a specific investnent opportunity for
which tinme was of the essence. After receiving their noney, defendant
woul d provide themwi th fictitious reports regarding the progress of their
i nvestrrents, holding themat bay for weeks or sonetines nonths. Otentines
the investors received communications from individuals other than
defendant, including a man naned Al |l en Bestnmann, regarding the status of
their investnents. After a while, however, the investors would find it
difficult, if not inpossible, to reach defendant. On a few occasions, sone
of the funds were partially returned. However, the majority of the noney
was never seen again by the investors.



On June 18, 1992, defendant and Bestmann were indicted in the
District of Nebraska on one count of conspiracy to comrit wire fraud in
violation of 18 U S.C. 8§ 371 and five separate counts of wire fraud in
violation of 18 U S.C. § 1343. Bestnann pleaded guilty to the conspiracy
charge and, upon the governnent's notion, the remaining counts against him
were dismssed. Defendant entered pleas of not guilty to all counts. Her
case proceeded to trial on January 24, 1994. At trial, defendant testified
in her own defense. She deni ed having nmade the representations described
by the governnent's witnesses, but did admt to having very little actua
experience with the type of investnments she had purportedly discussed with
the investors. She essentially portrayed her role as that of an
i nternedi ary between Bestmann and the investors. She nmintained that she
had al ways bel i eved her representations to be truthful and always acted in
good faith. At the close of evidence, upon the governnment's notion, the
district court disnmissed Count VI of the indictment. The case was
submtted to the jury on February 3, 1994. The next day, February 4, 1994,
the jury returned a verdict of guilty on the five remaining counts.

In calculating defendant's total offense |evel under the sentencing
gui delines, the district court found, anong other things, that the offense
i nvolved nore than nininmal planning or a schene to defraud nore than one
victim US S. G 8§ 2F1.1(b)(2); that defendant was an organi zer, | eader,
nmanager, or supervisor of the crimnal conspiracy, id. 8 3Bl1.1(c); that she
had obstructed justice by perjuring herself at trial, id. 8§ 3Cl.1; and that
she had not accepted responsibility within the neaning of § 3E1.1.
Def endant was sentenced under the guidelines to thirty-three nonths
i nprisonnent, three years supervised release, a special assessnment of
$250. 00, and paynent of restitution in the amount of $202,683. This appea
fol | oned.



Di scussi on

Sufficiency of the evidence

Def endant first argues that the evidence was insufficient as a natter
of law to support the jury's verdict. She maintains that the jury could
not infer fromthe evidence that she intended to defraud the investors or
that she entered into an agreenent to comit wire fraud. At best, she
argues, the evidence nerely established that she acted as an internediary
for Best nmann.

In reviewing the sufficiency of the evidence, this court nust view
the evidence in the light nost favorable to the governnent, resolving al
conflicts in the governnent's favor. United States v. d ausen, 792 F.2d
102, 105 (8th Cir.), cert. denied, 479 U S. 858 (1986). "Intent to defraud
need not be shown by direct evidence; rather, it may be inferred from al

the facts and circunstances surrounding the defendant's actions." 1d.
Upon review of the evidence, including the testinmony of the governnent's
wi t nesses and defendant herself, we hold that the jury could reasonably
have inferred both that defendant had i ntended to defraud her investors and
that an agreenent existed anong defendant and others, including Bestnmann
to carry out a fraudul ent schene. Accordingly, we hold that the evidence
was sufficient to support the jury's verdict.

Rul e 404(b) evidence

Def endant next argues that the district court abused its discretion
in admtting evidence, pursuant to Fed. R Evid. 404(b), of other w ongful
acts conmtted by defendant. The evidence chall enged by defendant i ncl udes
the testinmony of two individuals who invested a total of $130, 000 through
def endant. These



investnents were nade after the dates charged in the indictnent.? The two
W tnesses testified that defendant persuaded them to invest substanti al
suns of noney by clainmng to have specific opportunities to invest their
funds in transactions involving prine bank notes and letters of credit,
which would yield trenmendous short-termprofits. |In each instance, they
testified, they never saw their nobney again.

Prior to trial, the district court held an evidentiary hearing on
defendant's notion in |limne seeking to exclude evidence of other w ongful
acts. Upon review of the governnent's proffer of Rule 404(b) evidence, the
district court held that the evidence now bei ng chal |l enged on appeal was
adm ssible to prove absence of nistake or accident because defendant's
anticipated defense theory was that she acted in good faith as an
i nternediary for Bestnmann. Defendant now argues, however, that her defense
at trial was based upon a denial of the acts charged in the indictnent and,
thus, the issues of mstake and accident were not relevant to her guilt or
i nnocence. She further argues that, even if the evidence were rel evant,
the unfair prejudice and confusion of issues created by the evidence
substantially outweighed its probative val ue. Fed. R Evid. 403. W
di sagr ee.

Upon revi ew of the evidence presented at trial, including defendant's
own testinony, we note that defendant's theory of defense was not nerely
a denial of the conduct alleged by the government but was primarily a good

faith defense. See. e.qg., transcript at 890. For exanple, she stated that
she never intended for the investors to |lose their noney. |d. at 864-65.
She al so

The fact that the challenged testinony refers to defendants'
actions after the events that are the subject of the indictnent
does not al one render the evidence inadm ssible. United States v.
Riley, 657 F.2d 1377, 1388 (8th Cr. 1981) (citing MConkey V.
United States, 444 F.2d 788, 790 (8th GCr.) (per curian, cert.
deni ed, 404 U. S. 885 (1971)).
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nmai ntai ned that the representati ons she nade to investors originated with
Best mann, that she assuned those representations were truthful, and that
she believed the operation was legitimate. |d. at 822, 825-29. |n other
words, she described herself as the innocent nessenger for Bestnmann. The
chal l enged Rul e 404(b) evidence was therefore relevant to show absence of
m st ake because, even after the five investors lost virtually all of their
noney, defendant continued to engage in the sane practice of seeking out
i nvestors and persuading themto turn over tens of thousands of dollars
upon the prom se of high-yield investnent opportunities which she clained
were virtually risk-free. These subsequent acts belie her claimthat she
nerely spoke for Bestnmann and that she believed she was being truthful when
she claimed a 100% success rate and virtually no risk in the investnent
opportunities she was presenting. Accordingly, we hold that the district
court did not abuse its discretion in admtting the Rule 404(b) evidence.

Comments to the jury

Def endant next argues that her due process rights were violated as
a result of certain coments made by the district court to the jury
concerning scheduling matters. The coments to which defendant objects
began with the district court's inquiry as to whether it would be a problem
for menbers of the jury to begin the proceedings each day at 8:30 a.m The
court stated:

Would it be alright if we started at 8:30 next
Monday norni ng? Wuld that create a problem for
anybody?

W may start at 8:30 every norning we can.

The court then continued:

Cne of the reasons that | have to [interrupt] our
days once in a while, under the present budget cutting
procedures in Washington, the United States Marshal's



Servi ce budget has been cut about 40% which is, as you
can i magi ne, very substanti al

That neans that if | tried to start sonething in
a crimnal matter with a defendant who is in custody,
the nmarshal's service has to pay overtine to get that
person here before 9:00 o' clock in the norning.

And in order to avoid putting the burden on the
marshal's service, if a person is in custody, | try to
schedul e it over the noon hour, although nany of ny noon
hours are filled with other commtnents, or | have to do
it at 9:00 o'clock in the norning. Next week we will
try to start at 8:30 and | will keep you advi sed.

W may shorten our noon hours a couple of days in
an effort totry to nove along a little nore rapidly.

Transcript at 399.

Def endant argues that prejudicial error occurred as a result of these
comment s because the jury could have inferred that defendant was in custody
when, in fact, she had been released on her own recognizance
alternatively, defendant contends, the jury could have inferred that
def endant was serving a sentence for another crine. In light of the
district court's failure to give any curative instructions, defendant
argues, she is entitled to a newtrial.

In response, the governnent notes that defendant failed to object to
the district court's coments in a tinely manner and thus the standard of
review on appeal is plain error. The governnent argues that the district
court's coments constituted neither error nor plain error. The governnent
suggests that the district court's comments quite clearly indicated that,
due to budgetary problens affecting the United States Marshal's Service,
it would generally not be possible for crimnal defendants in custody to
arrive at the courthouse before 9:00 a.m; as a consequence, any natters
i nvol ving such defendants which the court needed to entertain would be
schedul ed either over the noon hour or at 9:00 a.m; if the



court were to have such a 9:00 a.m hearing, then, on that day, defendant's
trial would begin afterward. The governnent thus argues that it would be
logically inconsistent for the jury to have inferred that defendant was in
cust ody because the court had just indicated its intention to start the
trial proceedings at 8:30 a.m each day, whereas those defendants who were
in custody could not be brought to the courthouse until 9:00 a.m

We agree with the governnent that the standard of review on this
issue is plain error. Upon review, we hold that the district court's
statenents did not prejudice defendant in any way. Accordingly, we hold
that the district court did not conmit error, nuch less plain error, as a
result of its coments to the jury.

Sent enci ng i ssues

Def endant al so raises several sentencing issues on appeal. She
clainms that the district court erred in finding that (1) the offense
i nvolved nore than nininmal planning or a schene to defraud nore than one
victim US S G 8§ 2F1.1(b)(2); (2) defendant was an organi zer, | eader,
nmanager, or supervisor of the crimnal conspiracy, id. 8 3Bl.1(c); (3) she
had obstructed justice by perjuring herself at trial, id. 8 3Cl.1, and (4)
she had not accepted responsibility for her unlawful conduct and therefore
was not entitled to the applicable dowward adjustnment, id. 8 3E1l.1. As
to all of these sentencing deterninations, defendant maintains that the
district court's relevant findings are not supported by the record and are
clearly erroneous. As to her perjury claim defendant additionally argues
that the enhancenment is invalid under United States v. Ransom 990 F.2d
1011, 1014 (8th Gr. 1993), because "the court failed to make the necessary
findings that she commtted perjury, failed to address one of the

governnent's proposed bases for the finding of perjury and placed undue
enphasi s



on the jury's disbelief of [defendant's] testinony." Brief for Appellant
at 26-27.3

In response, the governnment first argues that, as a result of
defendant's failure to object to the two-Ievel i ncrease under
8 2F1.1(b)(2), as recommended in the presentence investigation report, the
district court's findings that the offense involved nore than mninm
pl anning and that it involved a schene to defraud nore than one victi mmy
not be reversed "unless a gross miscarriage of justice would otherw se
result." Brief for Appellee at 38-39 (citing United States v. WIIli ans,
994 F.2d 1287, 1294 (8th Cir. 1993)). In any case, the governnent
mai ntains, the district court's finding that the of fense invol ved nore than

m ni mal planning or nore than one victimis well supported by the record.
As to defendant's argunents addressing her role in the offense and
obstruction of justice, the government naintains that the district court's
relevant findings are also well supported in the record and not clearly
erroneous. On the perjury finding, the governnent notes that, while the
Suprene Court and this court have expressed a preference for specific
findings of false statenents, the absence of such specific findings does
not necessarily render the enhancenent invalid, provided the district court
sufficiently indicated that it considered the trial testinmony in light of
the factual predicates for a perjury finding. Brief for Appellee at 44-45
(citing United States v. Dunnigan, 507 U. S 87, _, 113 S. C. 1111, 1117
(1993); United States v. Turk, 21 F.3d 309, 313

SUnited States v. Ransom 990 F.2d 1011 (8th Cr. 1993), is
di stingui shable fromthe present case because, in that case, the
district court admtted at sentencing that it was not famliar with
the transcript of the grand jury testinony which was the basis of
its perjury finding. In reversing the application of the
enhancenent for obstruction of justice, this court noted that "the
[district court's] lack of famliarity wth the transcript is
especially inmportant in this case, given that no trial was
conduct ed whi ch woul d have provided the judge wth an opportunity
to gauge the defendant's actions and testinmony while on the w tness
stand." 1d. at 1014.
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(8th Cir. 1994)). As to the finding that defendant was an organi zer,
supervi sor, manager, or |eader, the governnent enphasizes that, fromthe
victinms' perspective, defendant was the key person involved in the
conspiracy -- she was the one who solicited their business and she nade the
fal se representations that convinced themto turn over their funds. Even
assum ng that she later withdrew fromthe transactions, this fact does not
dimnish her leadership role in the conspiracy. Brief for Appellee at 41-
42 (citing United States v. Pierce, 907 F.2d 56, 57 (8th Cr. 1990))

Finally, as to the district court's failure to find that defendant had

accepted responsibility, the governnent notes that the standard of review
on appeal is one of particularly great deference and this court will not
reverse the sentencing court's determnation "unless it is wthout
foundation." Brief for Appellee at 48 (citing United States v. Big Crow,
898 F.2d 1326, 1330 (8th Cir. 1990) (quoting U.S.S.G § 3El.1 commentary,
application note 5)). |n any case, the governnment argues, a finding that

def endant accepted responsibility for her fraudul ent behavior would be
whol Iy inconsistent with the evidence at trial, the procedural history of
this case, and defendant's continued insistence upon her innocence.

Upon careful review of the record in this case and the argunents on
appeal, we hold that the factual findings chall enged by defendant are al
wel | supported by the record and not clearly erroneous. Accordingly, we
hold that there is no basis for finding reversible error in the sentencing
pr ocess.

Concl usi on

For the foregoing reasons, the judgnent of the district court is
affirmed. See 8th Cir. R 47B.
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